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United States Court of Appeals for the 

j 

District of Columbia 


No. 6600. | 

I 

Thomas E. Stokes and Mary E. Stokes, Appellants, 

vs. 

Benjamin E. Hinden, Substituted Trustee, Veiling 
Harris and William S. Harris. 


a Supreme Court of the District of Columbia. 


Thomas E. Stokes, Mary E. Stokes, Plaintiffs, 

vs. 

Benjamin E. Hinden, Substituted Trustee, Verling 
Harris, William S. Harris, Defendants. | 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of fhe Dis¬ 
trict of Columbia, at the City of Washington, in shid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 


Equity. 
No. 59359. 


1—6600a 
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T. E. STOKES AND M. E. STOKES VS. B. E. HINDEN ET AL. 


1 Bill . 

Filed August 30, 1935. 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 59359. 

Thomas E. Stokes, Mary E. Stokes, Plaintiffs, 

vs. 

Benjamin E. Hinden, Substituted Trustee, Verling 
Harris, William S. Harris, Defendants. 

1. The plaintiffs are citizens of the United States resid¬ 
ing in the District of Columbia and bring this suit in their 
own right and defendants are citizens of the United States 
residing in the District of Columbia and Benjamin E. Hin¬ 
den is sued as trustee and the others as individuals. 

2. The plaintiffs on January 26, 1932, executed a deed 
of trust recorded in Liber 6630 at Folio 85 conveying to 
Samuel A. Drury, trustee, and James B. Nicholson, trustee, 
the following described land and premises situate in the 
District of Columbia and designated as and being Lot 29 
in Robert E. Morris’ subdivision of Lots in Block 15 “Le- 
Droit Park,” as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber County 6 at 
Folio 70. Said property now known for the purpose of 
assessment and taxation as Lot 29 in Square 3079, to secure 
the holders of notes $3000.00; that thereafter the said 
Nicholson, trustee, died; that thereafter the said Drury, 
trustee, declined to accept the trust or execute it. 

3. That on or about June 5, 1935 some noteholders filed 
in this Court Equity Suit No. 58,843 to have a trustee sub¬ 
stituted in the place and stead of the said Druty, trustee, 

calling him surviving trustee, and in the said equity 

2 suit the defendant Benjamin E. Hinden, substituted 
trustee, was substituted as trustee in the place and 

stead of the said Drury, trustee, calling him surviving trus¬ 
tee, but no application was made for the appointment of a 
trustee in the place and stead of the deceased Nicholson, 
trustee, nor was any trustee substituted or appointed in his 
place and stead; that the said appointment of the said 
defendant Hinden, substituted trustee, was and is illegal, 
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i 

i 

invalid and void on the face of the record; that! further¬ 
more the said Hinden, although unknown to the Court, was 
an employee and agent of the attorneys for the plaintiff, 
being the noteholders in the said suit. 

4. That on Julv 11, 1935 the said defendant substituted 
trustee Hinden advertised the said property to bo sold on 
July 22, 1935 in front of the premises under the said trust 
and vouched his authority under the equity causO Xo. 58,- 
843 in this Court contrary to and in violation of the Act of 
Congress approved April 24, 1935 amending United States 
Code Title 28, sections 847-8-9; that the said substituted 
trustee had no authority or power to execute the ^aid deed 
of trust or make a sale thereunder until the Court appointed 
a substitute trustee for the deceased trustee Nichdlson. 

5. That the plaintiffs were during the summer endeavor¬ 
ing to obtain a loan and have applications with the Home 
Owners Loan Corporation and others and endeavored to 
persuade former trustee Drury and the substituted trustee 
Hinden not to sell because of such applications and because 
of the depression and also because of the condition of the 
money market, but the said substituted trustee Hinden, 
contrary to the policies of the Government and of the 
Courts in seeking to aid and help debtors, being the agent 
for the attorneys for the noteholders and influenced by 

them, persisted in selling the property as aforesaid 

3 in violation of the law as aforesaid wherebd the bid- 

•/ ; 

ding and purchase price was depreciated ahd being 
so depreciated was bought by the defendants Verling and 
W. S. Harris; that the defendants Verling and William S. 
Harris promised the plaintiffs that they would re-convey 
the property to the plaintiffs but now the said defendants 
Verling and William S. Harris refuse to do same and on 
August 28, 1935 recorded a deed to themselves from the 
said substituted trustee Hinden which is illegal, invalid and 
void; the plaintiffs are informed that the purchase price to 
be paid by the said Verling and William S. Harris has not 
actually been paid over to defendant substituted trustee 
Hinden. 

i 

Wherefore, the premises considered, the plaintiffs pray: 

(2) That process issue, that the defendants be Required 
to answer and that all proper orders and accounts be had, 
taken and reported; 
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(b) That the appointment of the substituted trustee Hin- 
den be declared illegal, invalid, null and void; that the sale 
by the said substituted trustee Hinden to the defendants 
Verling and William S. Harris and the deed given there¬ 
under be declared illegal, invalid, null and void and be 
vacated and set aside; that the plaintiffs be ganted such 
other further and general relief as their cause may require 
and to equity may seem just and proper, including counsel 
fees and costs. And thev will ever pray. 

THOMAS E. STOKES. 
MARY E. STOKES. 


District of Columbia, to wit : 

I, Thomas E. Stokes, being first duly sworn, depose and 
state that I am one of the plaintiffs in the above action and 
that the facts stated therein are true to the best of 
4 mv knowledge, information and belief. 

THOMAS E STOKES. 

Subscribed and sworn to before me this 29th day of 
August, 1935. 

[seal.] ] JULIUS ARONOFF, 

Notary Public, D. C. 

CARL A MARSHALL, 

MINOR HUDSON, 

Attorneys for Plaintiffs. 

Motion to Dismiss Bill of Complaint. 

Filed September 16,1935. 

*•**••• 


Come now the defendants, Benjamin E. Hinden, Sub¬ 
stituted Trustee, Verling Harris, and William S. Harris, 
by their attorneys, and move this Honorable Court to dis¬ 
miss the Bill of Complaint filed herein for the following- 
reasons, to wit: 

1. That the Bill of Complaint filed herein does not state 
a cause of action and does not entitle the plaintiffs to any 
relief in law or in equity. 

2. That the Bill of Complaint clearly shows on its face 
that the appointment of Benjamin E. Hinden, substituted 
trustee, was and is legal and valid. 
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0 


3. That the Bill of Complaint clearly shows on its;face 
that the defendant, Benjamin E. Hinden, substituted trus¬ 
tee, was acting clearly within his rights in advertising the 
property for sale and in selling the same, and was in no 
way bound by any agreements between the plaintiffs 1 and 
the purchasers at the foreclosure sale of the property de¬ 
scribed in the Bill of Complaint. 

4. And for such other good and sufficient reasons 

5 as mav be shown. j 

STANLEY H. FISCHER, , ! 

NORMAN FISCHER. 

7 ! 

Attorneys for Defendants. 

Order for Dismissal of Bill of Complaint. 

Filed October 7, 1935. j 

i 

******* 

i 

i 

Upon consideration of the Motion filed by the defendants 
to dismiss the Bill of Complaint and the argument on said 
Motion, and it appearing to the Court that the Bill of!Com¬ 
plaint does not state a cause of action, and does not entitle 
the plaintiffs to any relief in law or in equity, it is by the 
Court this 7th day of October, 1935, j 

Adjudged, ordered, and decreed, that the said Bill of 
Complaint be, and the same is hereby dismissed. Plaintiff’s 
request to amend is herebv denied. 

ALFRED A. WHEAT, j 

Chief Justice. 

! 

Plaintiffs in open Court noted an appeal which is allowed 
and the undertaking on appeal is fixed at $100 or aj Cash 
deposit of $50.00 in lieu thereof. i 

ALFRED A. WHEAT, j 

Chief Justice. 

Memoranda. j 

October 17, 1935.—Bond ($100) on appeal—filed, j 

October 22, 1935.—Appeal Undertaking approved, j 

j 

6 Assignments of Error. 

Filed October 25, 1935. 

• * * • * * * i 

Now; come the plaintiffs and make and file the following 
assignments of error on appeal in the above cause: j 
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1. Tlie Court erred in holding that where one trustee dies 
and the other trustee refuses to accept, that a trustee sub¬ 
stituted by the Court only in the place of the one who re¬ 
fused to accept can sell the real estate without a substitu¬ 
tion of a trustee for the one who died. 

2. The Court erred in holding that a substituted trustee 
appointed and authorized by the Court to sell real estate 
can sell such real estate without advertising same as re¬ 
quired by the Act of Congress of April 24,1935 (U. S. Code 
Title 28,* Sections 847-8-9) especially where there was no 
substitution for the other trustee who had died. 

3. The Court erred in holding that an employee of the 
attornev for the beneficiaries, who is influenced by the bene- 
ficiaries, can properly sell the real estate under a deed of 
trust where there were originally two trustees named in the 
deed of trust. 

4. The Court erred in holding that the two Harris de¬ 
fendants could not be held to their agreement as alleged in 
Paragraph 5 of the bill to permit the plaintiffs to redeem. 

5. The Court erred in granting the motion to dismiss 
the bill. 

6. The Court erred in denying the plaintiffs leave to 
amend, especially as the amended bill would have alleged 
that the trustee was not only an employee of the attorney 
for the beneficiaries but was also an attorney of the bene¬ 
ficiaries and under their influence. Besides, the amended 

bill would have shown that the beneficiaries had 
7 agreed to take the Home Owners’ Loan Corpora¬ 
tion’s bonds that the plaintiffs arranged for after 
the sale and before the institution of the suit, relying on 
the agreement with the two Harris defendants to permit 
the plaintiffs to redeem. The amended bill also would have 
given a copy of the advertisement, which shows on the face 
that the sale was made under authority of the Court order 
and would have alleged other relevant facts constituting a 
good bill which are not necessary to set out in these assign¬ 
ments of error. 

CARL A. MARSHALL, 
RAYMOND M. HUDSON, 

MINOR HUDSON, 
i GEOFFREY CREYKE, Jr., 

Attorneys for Plaintiffs. 
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j 

Designation of Record. 

Filed October 25, 1935. 

i 

******* 

I 

Now come the plaintiffs and file this designation, direct¬ 
ing the Clerk to copy into the transcript of the record on 
appeal the following papers: j 

1. Bill of complaint. 

2. Motion to Dismiss. 

3. Decree of October 7, 1935. 

4. Appeal. 

5. Appeal Bond. 

6. Assignments of Error. 

7. Designation of the Record. i 

CARL A MARSHALL, 

RAYMOND M. HUDSON, | 
GEOFFREY CREYKE, Jr.,! 

Attorneys for Plaintiffs. 

8 Notice. 

To Fischer & Fischer, Attorneys for Defendants: 

Take notice that on the first day of November, 1935 we 
will apply to the Clerk of the Supreme Court of the District 
of Columbia for a transcript of the record on appeal pur¬ 
suant to the foregoing designation of the record and assign¬ 
ments of error. 

CARL A MARSHALL, i 
RAYMOND M. HUDSON, 

MINOR HUDSON, 

GEOFFREY CREYKE, Jr., ! 

Attorneys for Plaintiffs. 

i 

9 Supreme Court of the District of Columbia. I 

s 

United States of America, 

District of Columbia , ss: 

I. Frank E. Cunningham, Clerk of the Supreme Oourt 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
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and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 59359 in Equity, wherein Thomas 
E. Stokes, et al, are Plaintiffs and Benjamin E. Hinden, 
et al, are Defendants, as the same remanis upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8tli day of November, 1935. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6600. Thomas E. Stokes and Mary E. Stokes, appel¬ 
lants, vs. Benjamin E. Hinden, Substituted Trustee, Veiling 
Harris and William S. Harris. United States Court of 
Appeals for the District of Columbia. Filed Nov. 14, 1935. 
Henry W. Hodges, Clerk. 
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Xo. 6600. 


THOMAS E. STOKES AXD MARY E. STOKES, 

Appellants, 

versus 

i 

BENJAMIN E. HINDEX, SUBSTITUTED TRUSTEE, 
YERLIXG HARRIS AND WILLIAM S. 
HARRIS, Appellees. 


Appeal from the Supreme Court of the District of 

Columbia. 


Carl A. Marshall, 
Raymond M. Hudson, 
Minor Hudson, 

Geoffrey Creyke, Jr., 
Attorneys for Appellants. 
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United States Court of Appeals 

| 

for the District of Columbia 


OCTOBER TERM, 1935. 


No. 6600. 


THOMAS E. STOKES AND MARY E. STOKES, 

Appellants, 

i 

versus 

BENJAMIN E. HINDEN, SUBSTITUTED TRUSTEE, 
VERLING HARRIS AND WILLIAM S. j 
HARRIS, Appellees. 

i 

I 

Appeal feom the Supreme Court of the District of 

Columbia. 

■ 

, L I . 

j 

I 

Brief for Appellants. 

j 

I 

I 

STATEMENT OF THE CASE. j 

I 

I 

Appellants filed a bill in equity in the lower court 
to vacate an alleged sale of their home, which was dis¬ 
missed on motion. Appellants alleged they executed a 




2 


deed of trust on Lot 29, Square 3079, to Drury and Nichol¬ 
son, Trustees, securing notes held by various beneficiaries. 

Afterwards Nicholson died and no trustee was sub¬ 
stituted for him; later, Drury declined to accept the trust 
and to act, and then some of the beneficiaries filed suit 
against the others to substitute a trustee in the place of 
Drury, who declined to act, but not to substitute one in 
the place of Nicholson, who had died, and in that suit it 
was decreed 16 that Benjamin E. Hinden be and he is 
hereby constituted and appointed trustee uunder a cer¬ 
tain deed of trust *' * * and he is hereby vested with 
all the title at law and in equity that was vested in the 
said Samuel A. Drury, surviving trustee, and with all 
the powers that were vested in said Samuel A. Drury 
by virtue of his appointment under the deed of trust”. 

These facts were alleged in the bill, and the quota¬ 
tions would have been alleged in the amended bill. 

Trustee Hinden published eleven days’ notice to sell 
the property on July 22, 1935, in front of the premises, 
and vouched his authority under the Equity Cause No. 
58,843, in which he was appointed, but he did not adver¬ 
tise it four weeks as required by the Judicial Sales Act 
of April 24,1935, 63 W. L. R. 454. 

It is alleged that Trustee Hinden had no authority 
or power to execute the trust or to make the sale. His 
appointment and the sale were all invalid. It was also 
alleged that during the summer of 1935 the appellants 
had applications with, and were seeking loans from, the 
Home Owners’ Loan Corporation and others, and begged 
former Trustee Drury and Trustee Hinden not to sell 
because of such application, the depression and the con¬ 
dition of the money market and the policies of the Gov¬ 
ernment and the Courts to aid and help debtors. But 
Trustee Hinden, who, it was alleged, was the agent for 
the attornev of the noteholders who were forcing the sale 
and influenced by them, went ahead with the sale, and 
under the conditions the price was depreciated, and being 
so depreciated, the property was bought by the Appellees 
Harris. 
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After the sale the Appellees Harris promised the 
appellants that they would not go through with the |sale, 
but would let them get their loan and keep the property, 
but while they were arranging the loan, Appellees Harris 
took their deed and refused to carry out their agree¬ 
ment. | 

When the Court sustained the motion to dismisb the 
bill, appellants asked leave to amend, which was denied. 
The amended bill would have alleged that some of the 
beneficiaries under the trust were opposed to there being 
a sale and would have prevented it and were willing to 
wait for their money. 

That all the beneficiaries had agreed to accept the 
HOLC bonds that the appellants had arranged for pfter 
the sale and before the institution of the suit, relyifig on 
the agreements of the two Harrises to permit the appel¬ 
lants to redeem; the amended bill would have included 
a copy of the advertisement showing that it vouched the 
authority of the Court for the sale. 

It would have also alleged that the substitute trustee 
was not only an employee of the attorney for the bene¬ 
ficiaries, but was also himself an attorney for some Of the 
beneficiaries, being under their influence and control, and 
that he was looking out solely for the several beneficiaries 
he represented; the firm that Trustee Hinden was! with 
are also attorneys for the Appellees Harris in the land¬ 
lord and tenant action for the possession of the premises, 
in which a petition for a writ of error is pending ib this 
Court as Original No. 2573. 

It would also have alleged that the deed of trust did 
not fix the length of the notice of sale, leaving it j open 
so that the trustee would have to advertise it a reason¬ 
able time, as the deed of trust authorized the trustees 
‘Ho sell at public auction in front of the premises|upon 
such terms and conditions, and after such previous public 
advertisement as by the parties of the second part, the 
survivor of them—his—heirs or the trustees acting in the 
execution of this trust may deem most advantageous to 
the parties interested”. 
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Also that Trustee Nicholson was a non-resident of 
the District of Columbia for more than a year prior to 
his death, and that he had heirs. 

Each of the Assignments of Error are relied upon 
whether or not hereinafter discussed. 

ARGUMENT. 

Point I. 

(a) Where there are two trustees in a deed and one 
becomes a non-resident, thus vacating his office as trus¬ 
tee, and later dies, and the other one afterwards declines 
to accept and a third person is appointed substitute trus¬ 
tee, then such substitute trustee and the appointment 
thereof is invalid and void and he has no authority to 
sell the property under the trust, or if he is acting as a 
trustee appointed by the Court to sell by the authority of 
such appointment, the sale by such trustee is a judicial 
sale and must be advertised in accordance with the 
statute . 

( b ) Even if the, sale by such trustee is not a judicial 
sale within the terms of the statute, yet where the deed 
of trust does not limit the lengths of the advertisement, 
the advertisement must be for a reasonable time, and the 
statute fixing the time for a judicial sale is the measure 
of a reasonable time for a private sale . An advertisement 
for less time is invalid . 

(a) It would seem from the construction of the 
Statutes and the principles enunciated in Marshall vs. 
Kraak, 23 App. D. C. 121, that the substitution of one 
trustee where there were two, one who died and the other 
refused to act, that such appointment is invalid and would 
only be an appointment of a substitute trustee for one 
trustee only, and there cannot be a sale until another 
substitute trustee is appointed. 
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vear 


As Trustee Nicholson was a non-resident for a 
or more before his death, his office as trustee was auto¬ 
matically vacated by his non-residence under Marshall 
vs. Kraak , 23 App. D. C. 121, and as his office as trustee 
was so vacated, Drury could not be a surviving trustee 
to him; the beneficiaries could, at any time, have had a 
successor substituted under the statute; that the fact as 
shown by the quotation from the deed of trust above 
gives authority to trustees’ heirs does not change this 
principle, but would rather prevent the surviving, trus¬ 
tee from succeeding to the authority. 

Code 326 (New Code, Title 29, Sect. 236) gives the 
survivor of “two or more trustees appointed under a last 
will” authority to sell, but it does not give a trustee under 
a deed of trust to secure payment of money, authority to 
sell, and by naming one and not mentioning the other, 
thus, under the well-known rule, the other is excluded 
and cannot exercise such power of sale. 

Nor do Code, Sects. 522 or 533 (New Code, Title 
25, Sects. 193 or 194) give a survivor under such deed 
of trust such power of sale, especially when compared 
with the 'wording of Sect. 326 above, they all bein£ part 
of the same code and read together: this Court bannot 
read into Sects. 522 and 533 the words Congress put into 
Sect. 326, but left out of Sects. 522 and 523. 

There is no jurisdiction given by Code, Sects. 534 
and 537) (New Code, Title 25, Sects. 201 and 209) for 
the appointment of Trustee Hinden in this controversy, 
as Trustee Nicholson not only was not a surviving trus¬ 
tee, but also he vacated his office of trustee by his non¬ 
residence, and then Trustee Drury did not die, but de¬ 
clined to accept the trust. Drury never became k trus¬ 
tee; therefore, could not become a surviving trustee. 

As Drury never accepted the trust, there was never 
any title in him. 

If Trustee Hinden’s appointment is valid (which is 
denied), then it could only be justified under Codfe, Sect. 
538 (New Code, Title 25, Sect. 204), and undbr that 
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section, under the circumstances, there necessarily would 
have had to be two trustees appointed, one in Nicholson’s 
vacated place, which was vacated by non-residence, or 
even his death, and the other in Drury’s place, which 
was always vacant as he declined to accept. If Trustee 
Hinden’s appointment is under the general equity juris¬ 
diction to appoint trustees or commissioners to sell, 
then the Court is selling, and unquestionably it is a judi¬ 
cial sale. 

As the equity suit 58,843 only sought appointment 
of, and only appointed, a successor or substitute trus¬ 
tee in the place of Drury, and as Trustee Hinden was 
so appointed, he then had no power or authority to sell 
so long as Trustee Nicholson’s place was unfilled. 

This seems to be the proper construction of our 
statutes and the law in this District, but if the appoint¬ 
ment of Hinden, under the circumstances, is a valid ap¬ 
pointment, with authority to sell, then he is a trustee of 
the Court, appointed by the Court to sell, and the sale is 
controlled by the Judicial Sales Act of April 24, 1935, 
amending United States Code, Title 28, Sections 847-8-9 
(63 W. L. R. 454), which statute requires four weeks’ 
advertisement of the sale of real estate under a Court 
order or decree. As the trustee in the advertisement 
vouched his authority to sell under the decree in Equity 
No. 58,843, he was certainly under the belief that he was 
acting under a decree and conducting a judicial sale, but 
as he only advertised it for eleven days his sale is invalid 
and void. 

(b) It has been held that where a statute requires 
notice of sale under judicial sales to be for a certain 
length of time, that that length of time is thereby fixed 
by the legislature to be a reasonable time for all public 
sales in that jurisdiction. This is binding on non-judicial 
public sales under deeds that do not specify a . length of 
time for advertisement, but leaves it to be after a reason¬ 
able time. 
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In Kramme vs. Mewshau, 128 Atl. 468, 147 McL 535, 


the Court said: 


“It may be stated as a result of the authorities 
and cases that the trustee under a decree has his func¬ 
tions prescribed and limited from time to tijne by 
law and by the orders and decrees of the Cohrt ap¬ 
pointing him, and, therefore, he must, as a rule, com¬ 
ply in every essential respect to all the modal regu¬ 
lations of equity .” j 


As Trustee Hinden was appointed by an “order”, 
he is subject to Judicial Sales Statute establishing 
“Modal Regulations of Equity” sales. j 

In Virginia Biot Springs Co, vs. Schreck, 131 Va. 
581; 109 S. E. 595, the Court said: 


“It would seem that if all process ‘from any 
court * must be returnable within ninety days, that 
which is to take its place when emanating from a 
private person should have a similar limitatioti. We 
can conceive of no reason applicable to the onh which 
is not equally applicable to the other, and in the 
absence of any statute authorizing or^ compelling a 
different conclusion, the same limitation should be 
placed on notices as is placed on ‘ process frbm any 
court’. I 

“It is true that Section 6046 fixes no appear¬ 
ance day for the notice, but the general rule requiring 
an act to be done in a reasonable time where no time 
is fixed should be applied to the case. What is a rea¬ 
sonable time is a very indefinite term, varying as to 
the act to be done and the circumstances of the par¬ 
ticular case. Frequently there it no guide a$ to its 
definition except the judgment of reasonably men, 
judges or jurors. Here, however, we have the guid¬ 
ance of a legislative act which has remained un¬ 
changed for Over sixty years. * * * 

“It is that ‘process from any court’ shall, unless 
otherwise provided, be returnable within ninety days 
from its date. If such process is to be so returnable, 
why should not notices from private persons be sub¬ 
ject to the same rule? Can any sound reason be as- 
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signed for a difference? In the case in judgment, 
the plaintiff had not only passed over a term of the 
court but had exceeded the limit prescribed by Sec¬ 
tion 6055 by forty-eight days, or about seven weeks. 
If he may exceed it seven weeks, why not by seven 
months or seven years? Where shall the limit be 
fixed? Unless the limit prescribed by the statute to 
4 process of any court ’ be adapted, we are hopelessly 
at sea as to how to measure 4 reasonable time \ What 
is a ‘reasonable time’ for the return of a judicial 
writ ought also to be ‘reasonable time’ for that which 
is allowed to take its place. We conclude, therefore, 
that the trial court should have sustained the mo¬ 
tion of the defendants to quash the notice and dis¬ 
miss the action and that its failure to do so was 
error/ 


Point II. 

An attorney for some of the beneficiaries who force 
a sale over the protests of other beneficiaries and the 
debtor when a loan is available to pay off the trust and 
hold the sale under such conditions that the price is de¬ 
preciated, such attorney is unqualified to act as trustee 
and such a sale by such trustee should be enjoined or va¬ 
cated. 

The allegations of the bill and the ones that would 
have been put in the amended bill show that Hinden was 
attorney for some of the beneficiaries and other benefi¬ 
ciaries were opposed to the sale, and that the firm of 
which he is a member were attorneys for some of the bene¬ 
ficiaries and had him alone appointed trustee when there 
had been two trustees in the deed of trust, thus cutting 
the other beneficiaries and the debtor off from the ad¬ 
vantage of having two trustees, all of which indicates the 
unfitness of Trustee Hinden to be appointed and to hold a 
sale. 

The facts as to Hinden r s connection with the benefi¬ 
ciaries were unknown to the Court which appointed him, 
so it is alleged (R., 3). Under the general principles of 
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equity and the procedure in this District, especially Bal¬ 
lard vs. Spruill , 64 App. D. C. 60, it is clear that Trustee 
Hinden was not qualified to conduct a sale under the deed 
of trust. 

j 

In Patterson vs. 0. D. Trust Co., 139 Va. at 257:123 
S. E. 549, the Court held and said: 

“In the management of trust property, a trus¬ 
tee should always conduct himself with strict neu¬ 
trality, favoring none of the parties to the suit, and 
endeavor to obtain an impartial direction in all cases 
of doubt or difficulty; and should also preserve and 
protect the trust fund for the benefit of all interested 
in the distribution thereof.” 

This same case and principle was re-affirmed in 141 
S. E. 759; 140 S. E. 810; 149 Va. 597. 

In Stephenson vs. Building Assn., 108 W. Va. 701; 
152 S. E. 790, the Court held and said: 

| 

“A trustee must always act impartially,! and as 
far as possible for the advantage of all partieis inter¬ 
ested in the sale, and use reasonable efforts tq obtain 
the best price he can. Livey vs. Winton, 30 jW. Va. 
554. Muller’s Adm’r vs. Stone, 84 Va. 834. In order 
to secure the best price obtainable, he may defer the 
time of sale, and he is not bound to proceed at once 
when to do so would probably result in his realizing 
a price substantially less than could be procured 
by waiting until a more opportune time.” 

Point III. I 

The appellants are always entitled to amend a plead¬ 
ing to set up the main facts that are of record an^d other 
material facts . 

The Statute, Code 399 (New Code, Title 24, Section 
61), and the decisions thereunder are very liberal and are 
liberally construed. The application of the appellants to 
amend was a little over a month after the bill was filed 
and was on the hearing on a motion to dismiss before 
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there had been any other pleadings. There was nothing 
that could prejudice the appellees or take them by sur¬ 
prise, as the allegations to be put within the amended 
bill were also within the knowledge of the appellees or 
their attornev, who was Trustee Hinden. 


POIXT IV. 


The action of appellees Harris estopped them to 
deny the right of the appellants to have the sale vacated. 

The allegations of the bill and/or the proposed 
amended bill show that partly before and partly after the 
alleged sale all the beneficiaries agreed to accept Home 
Owners’ Loan Corporation bonds for their notes and 
that appellees Harris agreed that they would not re¬ 
quire the completion of the sale to them and they would 
wait, knowing that this arrangement was being made 
with the beneficiaries and that the loan was being ob¬ 
tained from the HOLC. But after this was accomplished 
appellees Harris violated their agreement and took a 
deed from the trustee, their attorney, and put it of rec¬ 
ord. 

This bill is to vacate that sale and deed and appel¬ 
lees by their actions are estopped to deny that the ap¬ 
pellants are entitled to such relief. The decree appealed 
from should be reversed with instructions to permit the 
appellants to amend the bill as prayed and as they are 
advised, with costs to the appellants. 

Respectfully submitted, 

CARL A. MARSHALL, 
RAYMOND M. HUDSON, 
MINOR HUDSON, 
GEOFFREY CREYKE, Jr., 
Attorneys for Appellants. 

Washington D. C., 

February 25, 1936. 
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IN THE 


States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. ! 

I 

j 

October Term, 1935. | 

7 s 

i 

i 

No. 6600. 


Thomas E. Stokes and Mary E. Stokes, 

Appellants , 

v. I 

Benjamin E. Hinden, Substituted Trustee, Verling 
Harris and William S. Harris, j 

Appellees. | 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

Appellants’ statement of the case does not follow 
the record. Appellants filed a Bill of Equity in the 
lower court to set aside a sale made by trustee anc( to 
vacate the deed from the trustee to the purchasers of 
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the property under foreclosure proceedings. Appel¬ 
lants alleged in their bill, which is set forth in full on 
pages 2, 3 and 4 of the Record, the following: 

1. That they on January 26, 1932, executed a deed 
of trust on Lot 29, Square 3079, to Drury and Nichol¬ 
son, trustees, securing notes held by various bene¬ 
ficiaries. 

2. That thereafter Nicholson, trustee, died and 
Drury, trustee, declined to accept the trust or exe¬ 
cute it. 

3. That some of the beneficiaries filed suit in the 
Supreme Court of the District of Columbia for the 
substitution of a trustee in the place and stead of the 
surviving trustee, Drury. 

4. That in said equity suit defendant, Benjamin E. 
Hinden, was substituted as trustee in the place and 
stead of Drury. 

5. That no one was substituted in the place and 
stead of Nicholson, deceased. 

6. That trustee Hinden advertised the property for 
sale after publication for eleven days, said property 
being sold under a Deed of Trust and Hinden, trustee, 
vouching as his authority, his appointment as substi¬ 
tuted trustee in Equity Cause No. 58843 of the Su¬ 
preme Court of the District of Columbia. 

7. Appellants claim that this was in violation of an 
act of Congress approved April 24, 1935, Amended 
United States Code, Title 28, Sections 847-8-9. They 
further claim that said Hinden had no power to exe¬ 
cute the deed of trust or make sale thereunder until 



! 


3 ! 

i 

j 

the court appointed a substituted trustee for Nichol¬ 
son, deceased. 

8. Appellants further alleged appellants were dur¬ 
ing the summer endeavoring to obtain a loan and had 
applications with the Home Owners’ Loan Corpora¬ 
tion and others and they endeavored to persuade 
former trustee Drury and substituted trustee Hjinden 
not to sell because of such applications and because 
of the depression, and also because of the condition 
of the money market, but that substituted trustee 
Hinden, who they stated was the agent for the attor¬ 
neys for the noteholders, proceeded to make sale and 
did make sale, thereby receiving a price for the prop¬ 
erty which was depreciated. 

9. Appellants further state that the purchasers, 
Verling Harris and William S. Harris, promised the 
appellants that they would re-convey the property to 
the appellants, but after the sale refused to do sp and 
accepted a deed from the substituted trustee Hihden, 
all of which they claim is illegal, invalid and voidl 

i 

After the dismissal of the bill by the Supreme Court 
of the District of Columbia, appellants asked leave to 
amend, wdiich was denied. 

The allegations in plaintiff’s brief as to what the 
contents of the amended bill would be are unkno\yn to 
your appellees, nor does it appear in the Record what 
these allegations would have been. 
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ARGUMENT. 

Point I. 

a. There is nothing in the way of law or equity or in 

the nature of any rule of court requiring two trus¬ 
tees to be substituted in place of trustees named 
in a deed of trust. The substitution of one trus¬ 
tee is sufficient. 

b. Appellants are estopped from raising any question 

with regard to the legality of the appointment of 
substituted trustee Hinden by reason of the fact 
that they were parties to the petition asking for 
appointment of substituted trustee. 

a. The Bill of Complaint states that James B. Nich¬ 
olson was deceased and that on June 5, 1935, some of 
the noteholders filed in the Supreme Court of the Dis¬ 
trict of Columbia equity proceeding No. 58,843, a 
Petition to have a trustee substituted. Court ap¬ 
pointed the said Benjamin E. Hinden as substituted 
trustee under the deed of trust. There is nothing in 
the way of law or equity, nor is there any rule of Court 
requiring two trustees to be substituted in the place 
of those named in the deed of trust. On the contrary, 
one trustee is sufficient as a substituted trustee for 
both. Therefore, the allegation contained in para¬ 
graph 3 of the Bill of Complaint to the effect that 
there was no trustee substituted or appointed in the 
place of the deceased Nicholson, trustee, is of no effect 
and is certainly not sufficient either in law or in equity 
to upset the sale conducted by substituted trustee 
Hinden. 

Perry on Trusts, Seventh Edition, Sec. 286, page 
507: 
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“ Where real estate is given in trust to several 
persons and to the survivors or survivor, if some 
decline to act, the others have the whole legal es¬ 
tate and all the powers of the trust. 

Where one of several co-trustees dies or resigns, 
or is removed, it does not folloiv that the court 
will appoint a new trustee to fill his place.] The 
court will be guided by the apparent wishes of the 
creator of the trust and more especially by con¬ 
sideration of what is best for the trust. 

Mallory v. Mallory (Conn.), 45 Atl. 164; 

Fatso v. Swasey (Cal.), 44 Pac. 225/’ 

The appellants in this cause, the record will show, 
were made parties to the Petition filed in the Supreme 
Court of the District of Columbia asking for the ap¬ 
pointment of the substituted trustee and if the method 
followed was erroneous they, having been properly 
served, and having been made parties, having; had 
ample notice, should have raised their objections to 
the appointment of one trustee in lieu of two trustees 
at the time. j 

b. They should have at the same time raised, any 
objections they may have had to the appointment of 
Hinden. This thev did not do. Therefore, the matter 
of the appointment is res adjudicata in so far as they 
are concerned. The method of substitution of trustees 
is provided for in the Code of Laws of the District of 
Columbia, Sections 534, 537 and 538. If objections had 
been made at the time of the appointment of the trus¬ 
tee Hinden, it would certainly have been denied jthat 
Hinden was an agent of the attorney representing the 
note holders, as said Benjamin E. Hinden is an attor¬ 
ney, a member of the Bar of this Court in the general 
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practice of law individually without any connection 
whatsoever with any other attorneys. Appellant has 
stated on page 2 of his brief, that “The firm that 
Trustee Hinden was with are also attorneys for the 
appellees Harris in the Landlord and Tenant action 
for possession of the premises.” This statement is 
highly misleading to this Court. The record of the 
Municipal Court discloses that Trustee Hinden ap¬ 
peared only as a witness in the case and in no other 
capacity whatsoever. Trustee Hinden is not with any 
firm but is practicing law* as an individual and on his 
own responsibility. 

It would seem that the case of Marshall v. Kraak, 23 
D. C. Appeals 129, set forth in appellants’ brief, is 
not in point. In that case, the Court held that a trus¬ 
tee appointed by the Court as a substitute under a deed 
of trust was no more than a mere agent of the grantor 
or mortgagor and the mortgagee to cany into effect 
the contract between them, and does not hold that the 
appointment of a substitute trustee for one trustee 
only precludes the sale until two trustees are ap¬ 
pointed. In addition, there is nothing in the record to 
show that Nicholson was a non-resident of the District 
of Columbia prior to his death. Neither does Code 
Section 326, mentioned in appellants’ brief, have the 
meaning given to it by the appellants. The statement 
in appellants’ brief that Drury never accepted the 
trust, and therefore never had anv title in him is in- 
correct as according to appellants’ bill, they expressly 
state that they deeded the property in question to 

Drurv and Nicholson. 

*■ 
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Point II. 

The sale conducted by trustee Hinden was not a court 
sale but was a sale under and by virtue of the deed 
of trust. 


This point was raised in appellants’ brief and appel¬ 
lants claim that the sale conducted by Hinden should 
have been controlled by the Judicial Sales Act of 
April 24, 1935. The reading of that Act clearly indi¬ 
cates that it applies solely to judicial sales ordered by 
the Court. This was not a judicial sale and therefore 
that act has no application. This sale was under and 
according and by virtue of the deed of trust. This 
sale conducted by Hinden, trustee, was not under! the 
direction of the Court, but under and by virtue of 
the terms of the deed of trust, the said Hinden being 
simply appointed substitute trustee under said deed 
of trust by proper proceedings in accordance with 
Code Sections heretofore enumerated. The time for 
advertisement was reasonable and appellants’ conten¬ 
tion that the time should be fixed in accordance with 
the Judicial Sales Act is erroneous. In this connec¬ 
tion we call to the Court’s attention Section 539 of the 
Code of Laws for the District of Columbia. 


Point III. 

It is within the discretion of the court to allow amend¬ 
ments and appellants are not as a matter of right 
allowed the right to amend a pleading. 

It is solelv within the discretion of the trial court 

+> i 

to allow amendments to pleas. This is so elementary 
that no further comment is made. j 


* 
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Point IV. 

In the absence of being able to pay the amount of the 
indebtedness, the noteholders are not required to 
wait until property is refinanced. 

The Bill of Complaint further sets forth as a ground 
for setting aside the sale that the appellants were en¬ 
deavoring to obtain a loan so as to refinance the prop¬ 
erty, but there is no statement that the loan had 
ever been obtained. There is nothing in law or equity 
which requires a trustee to grant additional time for 
refinancing of properties. To do so would defeat the 
very purposes of the contract contained in the deed 
of trust. Summary proceedings for the appointment 
of a substituted trustee, carries out this theory. So 
does the case quoted by appellants, namely, Marshall 
v. Kraak, 23 App. D. C. 129. Neither is there any¬ 
thing in law or equity which gives the right to a plain¬ 
tiff to have the sale set aside because of an agreement 
with purchasers at a foreclosure sale to deed the prop- 
ertv back to them. Neither is there anvthing in the 
bill itself showing a contract binding on either of the 
purchasers, appellees in this cause, or on the Trustee 
Hinden, appellee in this cause, or on the plaintiffs. A 
mere promise without consideration is not enforceable 
either in law or equity. 

In view of the foregoing, the appeal should be 
denied. 

Respectfully submitted, 

Stanley H. Fischee, 

Noeman Fischee, 

Attorneys for Appellees, 

1 917 Fifteenth Street, N. W. 

Washington, D. C. 

March 5th, 1936. 




